
Fee for Service 2020 Proposed Amendments  

Attachment A 
Proposed Changes to Standard 2020 Fee-For-Service Health Benefits Contract 
 
NOTE: New and revised language is underlined in blue and language to be deleted is struck out 
in red. 
 
 

1. Section 1.9 Plan Performance  
We amended the last sentence in subsection (b) to clarify that the referenced costs are allowable 
administrative expenses, subject to the administrative cost limitation. 

 
SECTION 1.9 PLAN PERFORMANCE--EXPERIENCE-RATED FFS CONTRACTS (JAN 
2019 2020) 
 
* * * * * 
 

(b) Clinical Care Measures.  The Carrier shall measure and/or collect data on the 
quality of the health care services it provides to its members as requested by OPM.  Measure-
ment/data collection efforts may include performance measurement systems such as Healthcare 
Effectiveness Data and Information Set (HEDIS), measures developed by the Pharmacy 
Quality Alliance (PQA), and similar measures developed by accrediting organizations such as, 
but not limited to, the Association for Ambulatory Health Care (AAAHC), the National 
Committee for Quality Assurance (NCQA), and URAC or endorsed by the National Quality 
Forum. Costs incurred by the Carrier for collecting or contracting with a vendor to collect 
quality measures/data shall be the Carrier’s responsibility and are allowable administrative 
expenses, subject to the administrative cost limitation. 

 
* * * * * 
 

2. Section 1.26 FFS Standards For Pharmacy Benefit Management Company (PBM) 
Arrangements  

We amended the language in this section so that the contract meets the industry standard.  The 
title was updated to reflect the updated terminology and changes were made based on the March 
2013 conversion. This section was amended to make it generally applicable to any vendor 
providing PBM services. In subsection (a) definitions were added. Subsection (b)(2)(i) was 
amended to mitigate matters with aggregate pricing/reimbursement. Subsection 4 was amended 
to ensure that disclosure of fees is not limited to administrative fees.  Subsection (b)(7) was 
amended to ensure that OPM is able to request reports or information about PBMs through the 
Carrier if the Carrier does not have requested information.  Subsection (c) was amended to 
include all integrity standards related to a Carrier PBM contract.  Subsection (d) was amended to 
remove paragraph-level cross-references to section 1.9, given that some text does not correspond 
to all listed cross-references.  Technical edits were made in subsection (e) to replace “physician” 
with “Prescriber” as other providers may be able to write prescriptions.  Subsection (f) was 
added to allow for prior approval.  Subsection (g) was amended to track the URAC standard.   
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SECTION 1.26 STANDARDS FOR ARRANGEMENTS WITH PHARMACY BENEFIT 
MANAGER MANAGEMENT COMPANY (PBM) ARRANGEMENTS (JAN 202019) 
 
The Carrier will ensure and report that the following standards are included in new, renewing or 
amended contracts with Pharmacy Benefit Managers (PBMs) vendors providing a retail 
pharmacy network and/or a mail order pharmacy and/or a specialty pharmacy services to 
Enrollees and family members (hereafter “PBM”) effective on or after January 1, 202011.  
Notwithstanding the foregoing, the revisions to Section 1.26(a) in the January 2011 clause shall 
not take effect before the expiration of the Carrier’s current contract (including the exercise of an 
existing option to extend the term by not more than one year at a time) but not later than January 
202213.  The PBM includes all entities that have a majority ownership interest in or majority 
control over the PBM.  The PBM also includes any other subsidiary of the entity that has 
majority ownership or control over the PBM.   
 
This section does not apply to carrier-owned PBMs, which are alreadyAll PBMs are expected to 
adhere to the FAR and FEHBAR standards and requirements, and the remaining applicable 
provisions of this contract. 
 
If the Carrier’s PBM arrangement is with an Underwriter rather than with the Carrier, then all 
references to the Carrier and Plan appearing in this Section 1.26 shall be deemed to be references 
to the Underwriter. 
 
(a) Definitions Under This Section 
 (1) “Expedited request” means a request initiated by the Prescriber or member when the 
time limit for standard utilization management review for the prescribed medication could 
seriously jeopardize the patient’s life, health, or ability to regain maximum function. 

(2) “Licensed pharmacist” means an individual currently licensed by the appropriate 
jurisdiction to engage in the practice of pharmacy consistent with that jurisdiction’s laws and 
regulations.  
 (3) “Manufacturer payment” means any and all compensation, financial benefits, or 
remuneration the PBM receives from a pharmaceutical manufacturer for any dispensing or 
distribution channel, including but not limited to, discounts, credits, rebates (regardless of how 
categorized), market share incentives, chargebacks, commissions, administrative or management 
fees, and any fees received for sales of utilization data to a pharmaceutical manufacturer. 
 (4) “Net revenue” means the total dollar sales of prescription drugs at the prescription 
price negotiated with clients and associated administrative fees. 
 (5) “Network pharmacy” means any retail, mail order, specialty, or licensed pharmacy 
provider that contracts with the PBM. 
 (6) “Pass through transparent pricing” means drug pricing in which the Carrier receives 
the full value of the PBM’s negotiated discounts, rebates, credits, or other financial benefits. 
 (7) “Pharmacy Benefit Manager” or “PBM” means a business or other entity that, 
pursuant to a contract with the Carrier, either directly or through an intermediary, manages the 
prescription drug benefit provided by the Carrier including, but not limited to, the processing and 
payment of claims for prescription drugs, the performance of drug utilization review, the 
processing of drug prior authorization requests, the adjudication of appeals or grievances related 
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to prescription drug coverage, contracting with network pharmacies, and controlling the cost of 
covered prescription drugs. 
  (8) “Prescriber” means any licensed, certified or otherwise legally authorized health care 
professional authorized by law to prescribe a prescription drug. 
 (9) “Total product revenue” means the total dollar sales of prescription drugs to clients, 
either through retail networks or PBM-owned or controlled mail order pharmacies.  
 
(b)  Transparency Standards  
  (1) The PBM is shall not be majority-owned or majority-controlled by a pharmaceutical 
manufacturing company.  The PBM must disclose to the Carrier and OPM the name of any entity 
that has a majority ownership interest in or majority control over the PBM. 
  (2) The PBM shall agrees to provide pass-through transparent pricing based on the 
PBM’s cost for drugs (as described below). in which the Carrier receives the value of the PBM’s 
negotiated discounts, rebates, credits or other financial benefits. 

(i) The PBM shall charge the Carrier no more than the amount paid toit pays the  
retail pharmacyies in its retail network for brand and generic each drugs plus a 
dispensing fee. 
(ii) The PBM shall charge the Carrier the cost of drugs dispensed by at a specialty 
and/or a mail order pharmacy that is owned by the PBM mail order pharmacies based 
on the pharmacy’s actual acquisition cost, plus a dispensing fee. Costs shall not be 
based on industry benchmarks; for example, Average Acquisition Cost (AAC) or 
Wholesale Acquisition Cost (WAC).   

   (iii) The PBM, or any other entity that negotiates and collects Manufacturer Payments 
allocable to the Carrier, agrees to credit to the Carrier either as a price reduction or by 
cash refund the value of all Manufacturer Payments properly allocated to the Carrier.   
Manufacturer Payments are any and all compensation, financial benefits, or 
remuneration the PBM receives from a pharmaceutical manufacturer, including but 
not limited to, discounts; credits; rebates, regardless of how categorized; market share 
incentives, chargebacks, commissions, and administrative or management fees.  
Manufacturer payments also include any fees received for sales of utilization data to a 
pharmaceutical manufacturer.  

      (3)  The PBM must identify sources of profit to the Carrier and OPM as it relates to the 
FEHB contract.   
      (4) TheAll of the PBM’sadministrative fees, such as including, but not limited to, 
administrative or dispensing fees, must be clearly identified to retail claims, mail claims, 
specialty claims, and clinical or other programs, if applicable.  The PBM must agree to disclose 
each administrative fee to the Carrier and OPM.   
  (5) The PBM, or any other entity that negotiates and collects Manufacturer Payments 
allocable to the Plan, will provide the Carrier with quarterly and annual Manufacturer Payment 
Reports identifying the following information.  This information shall be presented for both the 
total of all prescription drugs dispensed through the PBM, acting as a mail order pharmacy, and 
its retail network and in the aggregate for the 25 brand name drugs that represent the greatest 
cost to the Carrier or such number of brand name drugs that together represent 75 percent of the 
total cost to the Carrier, whichever is the greater number: 
  (i) the dollar amount of Total Product Revenue for the reporting period, with respect to 

the PBM’s entire client base.  Total Product Revenue is the PBM’s net revenue which 
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consists of sales of prescription drugs to clients, either through retail networks or PBM-
owned or controlled mail order pharmacies. Net revenue is recognized at the prescription 
price negotiated with clients and associated administrative fees; 

  (ii) the dollar amount of total drug expenditures for the Plan; 
(iii)the dollar amount of all Manufacturer Payments earned by the PBM for the reporting 
period; 
(iv) the Manufacturer Payments that have been (1) earned but not billed (2) billed and (3) 

paid to the PBM based on the drugs dispensed to the Plan members during the past year. 
  (v) the percentage of all Manufacturer Payments earned by the PBM for the reporting 

period that were Manufacturer Formulary Payments, which are payments the PBM receives 
from a manufacturer in return for formulary placement and/or access, or payments that are 
characterized as “formulary” or “base” rebates or payments pursuant to the PBM’s 
agreements with pharmaceutical manufacturers; 

  (vi) the percentage of all Manufacturer Payments received by the PBM during the 
reporting period that were Manufacturer Additional Payments, which are all Manufacturer 
Payments other than Manufacturer Formulary Payments. 

 (6) The PBM agrees to provide the Carrier, at least annually, with all financial and utilization 
information requested by the Carrier relating to the provision of benefits to eligible Enrollees 
through the PBM and all financial and utilization information relating to services provided to the 
Carrier. 
 (7) The Carrier shall provide any information it receives from the PBM, including a copy of 
its contract with the PBM to OPM.  At OPM’s request, the Carrier must obtain from the PBM 
any information or reports and provide it to OPM. A PBM providing information to a Carrier 
under this subsection may designate that information as confidential commercial information.  
The Carrier in its contract with the PBM shall effectuate the PBM’s consent to the disclosure of 
this information to OPM.  OPM shall treat such designated information as confidential under 5 
C.F.R. § 294.112.   
 (8) The Carrier will require that its PBM contractors:  

(i)   Provide information to physicians, pharmacists, other health care professionals, 
consumers, and payers about the factors that affect formulary system decisions, 
including: cost containment measures; the procedures for obtaining non-formulary 
drugs; and the importance of formulary compliance to improving quality of care 
and restraining health care costs;  

(ii)   Provide consumer education that explains how formulary decisions are made and 
the roles and responsibilities of the consumer; and  

(iii)  Disclose the existence of formularies and have copies of the current formulary 
readily available and publicly accessible. 

 (9) In accordance with FEHBAR 1652.204-74, FAR 52.215-2 and FEHBAR 1652.246-70, 
all contracts and other documentation that support amounts charged and credited to the Carrier 
contract are fully disclosed to and auditable by the OPM Office of Inspector General (OPM 
OIG).  The PBM must provide the OPM OIG upon request complete copies of all PBM records 
including, but not limited to:  

(i)  All PBM contracts with Participating Pharmacies, including invoices, receipts, 
and credits; 
(ii) All PBM contracts with Pharmaceutical Manufacturers, including invoices, 
receipts, and credits; 
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   (iii)All PBM contracts with third parties purchasing or using claims data;  
(iv)All PBM transmittals in connection with sales of claims data to third parties; and 

   (v) All PBM Maximum Allowable Cost (MAC) price lists. 
 
(c) Integrity Standards  

(1) The Carrier will require that its PBM contractors agree to adopt and adhere to a code of 
ethics promulgated by a national professional association, such as the most recent Code 
of Ethics of the American Pharmacists Association(dated October 27, 1994), for their 
employed pharmacists. 

(2) The Carrier will require that its PBM be licensed as required by the appropriate 
jurisdiction’s laws and regulations. 

(3) The Carrier will require that its PBM only employ or contract with licensed pharmacists 
for roles that require such a license under the appropriate jurisdiction’s laws and 
regulations. 

(4) A PBM shall perform its duties with care, skill, prudence, diligence, and professionalism. 
(5) A PBM shall notify the Carrier in writing of any activity, policy, or practice of the PBM 

that directly or indirectly presents any conflict of interest with the duties imposed in this 
subsection. 

(6) A PBM, or Carrier, shall not enter into a contract with a pharmacy or pharmacist that 
prohibits or penalizes a pharmacy or pharmacist for disclosure of information to a 
covered person regarding: 

(i) The cost of a prescription medication to the covered person; or 
(ii) The availability of any therapeutically-equivalent alternative medications or 

alternative methods of purchasing the prescription medication, including but not 
limited to, paying a cash price that is less expensive to the Enrollee than the cost 
of the prescription under the Plan. 

The Carrier will require that its PBM contractors agree to adopt and adhere to a code of ethics 
promulgated by a national professional association, such as the Code of Ethics of the American 
Pharmacists Association (dated October 27, 1994), for their employed pharmacists. 
(d) Performance Standards 
The Carrier will require that its PBM contractors develop and apply a quality assurance program 
specifying procedures for ensuring contract quality on the following standards at a minimum and 
submit reports to the Carrier on their performance.  PBMs must meet, at minimum, the member 
inquiry, telephonecustomer service, paperclaims processing, and other applicable standards set 
for Carriers at Section 1.9(f)(1), (2), (5), (7), and (11).  All other standards discussed below will 
have specific target goals the PBM is expected to achieve.  Carriers may permit PBMs to 
measure compliance using statistically valid samples for the PBMs book of business.  Agreed to 
standards shall be provided to OPM for its review and comment.  If OPM has concerns about a 
particular standard, the Carrier agrees to present OPM’s concerns to the PBM and either revise 
the standard as requested by OPM or revise the standard to the extent feasible and present to 
OPM information demonstrating the problems associated with making the requested revisions in 
full. 

(1) Point of Service (POS) system response time.  The PBM’s network electronic transaction 
system provides rapid response to network pharmacies. 
(2) POS system availability.  The PBM’s network electronic transaction system generally is 
available to, and accessible by, network pharmacies. 
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(3) Licensing. The PBM verifies the appropriate licensing of its network pharmacies. This 
includes DEA registration for U.S. pharmacies, and the equivalent, if one exists, for 
pharmacies outside of the U.S. 
(4) Dispensing accuracy. The PBM dispenses its prescriptions to the correct patient and for 
the correct drug, drug strength and dosage in accordance with the physician’sprescription not 
less than 99.9 percent of the time. 
(5) Mail service pharmacy Tturnaround time. The PBM promptly dispenses and ships at least 
98 percent on average of all prescriptions not requiring intervention or clarification within 3 
business days or meets an equivalent measure approved by OPM. 
Prior Approval – if applicable – The PBM promptly reviews and responds to requests for 
prior approval for specific drugs following receipt of all required information. 
(6) Quality of Drug Therapy. The quality assurance program implemented by a Carrier’s 
PBM contractor must include a process to measure the quality of its drug therapy provided to 
Enrollees. Specific areas to be addressed include achievement of quality targets measured by 
both internal and external metrics; identification and appropriate use of best practices; and 
application of evidence-based medicine, as appropriate. 

  
(e) Alternative Drug Options – The Carrier will require that its PBM contractors, at a minimum, 
utilize the following protocols for PBM initiated drug interchanges (any change from the original 
prescription) other than generic substitutions: 
   

(1) The PBM must treat the prescribing physician Prescriber, and not itself, as the ultimate 
decision-maker. Furthermore, to the extent appropriate under the circumstances, the PBM 
must allow the patient input into that decision-making process.  At a minimum, the PBM 
must provide the patient with a written notice in the package sent to the patient that the drug 
interchange has occurred with the approval of the Prescriber. 

 (2) The PBM will obtain authorization for a drug interchange only with the express, 
verifiable authorization from the Prescriber as communicated directly by the Prescriber, in 
writing or verbally, or by a licensed medical professional or other office staff member as 
authorized by the Prescriber. 

 (3) The PBM must memorialize in appropriate detail all conversations with patients and 
physicians Prescribers in connection with drug interchanging requests, including the identity 
of the contact person at the physician’sPrescriber’s office and the basis for his or her 
authority. 

 (4) The PBM will only interchange a patient’s drug from a lower priced drug to a higher 
priced drug with a higher cost to the patient or Plan when authorized by the Carrier or the 
Plan. 
(5) The PBM will permit pharmacists to express their professional judgment to both the 
PBM and physiciansPrescribers on the impact of drug interchanges and to answer 
physicians’Prescribers’ questionsabout dosing.  PBMs will not require pharmacists to, and 
will not penalize pharmacists for refusing to, initiate calls to physiciansPrescribers for drug 
interchanges that in their professional judgment should not be made. 

 (6) The PBM will offer to disclose, and if requested, will disclose to physiciansPrescribers, 
the Carrier, and patients (i) the reason(s) why it is suggesting a drug interchange and (ii) how 
the interchange will affect the PBM, the Plan, and the patients financially.  
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(f) Utilization Management Timeframe – The PBM must promptly review and respond to 
requests for prior approval for specific drugs and any other utilization management edits 
following receipt of all required information.  
 (1) For expedited requests, the PBM must review and respond within 24 hours. 
 (2) For other, non-expedited requests, the PBM must review and respond within 72 hours.  
 
(g) Patient Safety Standard - The Carrier will require that its PBM contractors establish drug 
utilization management, formulary process and procedures that have distinct systems for 
identifying and rectifying consumer safety issues including: 

(i)  A system for identifying and communicating drug and consumer safety issues at 
point-of-service;and 

(ii)  A system of drug utilization management tools, such as prospective and 
concurrent drug utilization management that identifies situations which may 
compromise the safety of the consumer; 

(iii) A system/process for error reporting; and 
(iv) A system/process for identifying/managing risk 

 
(h) Safety and Accessibility for Consumers - The Carrier will require that its PBM contractors 
meets the following standards related to pharmacy network management and consumer access to 
medications. 
 
      (1) The Carrier will require that its PBM contractor define the scope of its services with 
respect to: 

(i)  The distribution channels offered (e.g. pharmacy network, mail order pharmacies, 
or specialty pharmacies); 

(ii)  The types of pharmacy services offered within each distribution channel; and 
(iii)  The geographic area served by each distribution channel.  

 
 (2) The Carrier will require that for each distribution channel provided by its PBM 
contractor, the PBM contractor:  

(i) Establishes criteria and measures actual performance in comparison to those 
criteria: and 

(ii)  Makes improvements where necessary to maintain the pharmacy network and 
meet contractual requirements. 

 
(3) The Carrier will require that its PBM contractor establish a quality and safety mechanism for 
each distribution channel in order to identify and address concerns related to: 

(i) Quality and safety of drug distribution; and 
(ii)  Quality of service. 
 

(i) Contract Terms - The contract between the PBM and the Carrier must not exceed 3 
years without re-competition unless the Contracting Officer approves an exception.  
The Carrier’s PBM contract must allow for termination based on a material breach of 
any terms and conditions stated in the Carrier’s PBM contract.  The Carrier must 
provide sufficient written notice of the material breach to the PBM and the PBM must 
be given adequate time to respond and cure the material breach. 
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3. Section 5.14 Utilization Of Small Business Concerns  
We have updated this section consistent with the updated FAR clause.  
 
SECTION 5.14 UTILIZATION OF SMALL BUSINESS CONCERNS (NOV 2016 OCT 2018) 
(FAR 52.219-8) 
 
 (a) Definitions. As used in this contract -- 

“HUBZone small business concern” means a small business concern, certified by the 
Small Business Administration, that appears on the List of Qualified HUBZone Small Business 
Concerns maintained by the Small Business Administration.  

“Service-disabled veteran-owned small business concern”  
(1) Means a small business concern--    
(i) Not less than 51 percent of which is owned by one or more service-disabled veterans 

or, in the case of any publicly owned business, not less than 51 percent of the stock of which is 
owned by one or more service-disabled veterans; and    

(ii) The management and daily business operations of which are controlled by one or 
more service-disabled veterans or, in the case of a service-disabled veteran with permanent and 
severe disability, the spouse or permanent caregiver of such veteran.    

(2) Service-disabled veteran means a veteran, as defined in 38 U.S.C. 101(2), with a 
disability that is service-connected, as defined in 38 U.S.C. 101(16). 

“Small business concern” means a small business as defined pursuant to Section 3 of the 
Small Business Act and relevant regulations promulgated pursuant thereto. 

“Small disadvantaged business concern”, consistent with 13 CFR 124.1002, means a 
small business concern under the size standard applicable to the acquisition, that--    

(1) Is at least 51 percent unconditionally and directly owned (as defined at 13 CFR 
124.105) by— 

(i) One or more socially disadvantaged (as defined at 13 CFR 124.103) and economically 
disadvantaged (as defined at 13 CFR 124.104) individuals who are citizens of the United States; 
and 

(ii) Each individual claiming economic disadvantage has a net worth not exceeding 
$750,000 after taking into account the applicable exclusions set forth at 13 CFR 124.104(c)(2); 
and 

 (2) The management and daily business operations of which are controlled (as defined at 
13.CFR 124.106) by individuals, who meet the criteria in paragraphs (1)(i) and (ii) of this 
definition.  

“Veteran-owned small business concern” means a small business concern--   
(1) Not less than 51 percent of which is owned by one or more veterans (as defined at 38 

U.S.C. 101(2)) or, in the case of any publicly owned business, not less than 51 percent of the 
stock of which is owned by one or more veterans; and   

(2) The management and daily business operations of which are controlled by one or 
more veterans.    

“Women-owned small business concern” means a small business concern--   
(1) That is at least 51 percent owned by one or more women, or, in the case of any 

publicly owned business, at least 51 percent of the stock of which is owned by one or more 
women; and    
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(2) Whose management and daily business operations are controlled by one or more 
women.   

(b) It is the policy of the United States that small business concerns, veteran-owned small 
business concerns, service-disabled veteran-owned small business concerns, HUBZone small 
business concerns, small disadvantaged business concerns, and women-owned small business 
concerns shall have the maximum practicable opportunity to participate in performing contracts 
let by any Federal agency, including contracts and subcontracts for subsystems, assemblies, 
components, and related services for major systems. It is further the policy of the United States 
that its prime contractors establish procedures to ensure the timely payment of amounts due 
pursuant to the terms of their subcontracts with small business concerns, veteran-owned small 
business concerns, service-disabled veteran-owned small business concerns, HUBZone small 
business concerns, small disadvantaged business concerns, and women-owned small business 
concerns. 

(c) The Contractor hereby agrees to carry out this policy in the awarding of subcontracts 
to the fullest extent consistent with efficient contract performance. The Contractor further agrees 
to cooperate in any studies or surveys as may be conducted by the United States Small Business 
Administration or the awarding agency of the United States as may be necessary to determine the 
extent of the Contractor's compliance with this clause.  

(d)(1) The Contractor may accept a subcontractor’s written representations of its size and 
socioeconomic status as a small business, small disadvantaged business, a veteran-owned small 
business, service-disabled veteran-owned small business or a women-owned small business if the 
subcontractor represents that the size and socioeconomic status representations with its offer are 
current, accurate, and complete as of the date of the offer for the subcontract. 

(2) The Contractor may accept a subcontractor’s representations of its size and 
socioeconomic status as a small business, small disadvantaged business, veteran-owned small 
business, service-disabled veteran-owned small business, or a women-owned small business in 
the System for Award Management (SAM) if– 

(i) The subcontractor is registered in SAM; and 
(ii) The subcontractor represents that the size and socioeconomic status representations 

made in SAM are current, accurate and complete as of the date of the offer for the subcontract. 
(3) The Contractor may not require the use of SAM for the purposes of representing size 

or socioeconomic status in connection with a subcontract. 
(4) In accordance with 13 CFR 121.411, 124.1015, 125.29, 126.900, and 127.700, a 

contractor acting in good faith is not liable for misrepresentations made by its subcontractors 
regarding the subcontractor’s size or socioeconomic status. 

(5) The Contractor shall confirm that a subcontractor representing itself as a HUBZone 
small business concern is certified by SBA as a HUBZone small business concern by accessing 
the System for Award Management database or by contacting the SBA.  Options for contacting 
the SBA include— 

(i) HUBZone small business database search application web page at 
http://dsbs.sba.gov/dsbs/search/dsp_searchhubzone.cfm; or http://www.sba.gov/hubzone; 

(ii) In writing to the Director/HUB, U.S. Small Business Administration, 409 3rd Street, 
SW., Washington, DC 20416; or 

(iii) The SBA HUBZone Help Desk at hubzone@sba.gov. 
 

 

http://dsbs.sba.gov/dsbs/search/dsp_searchhubzone.cfm
http://www.sba.gov/hubzone
mailto:hubzone@sba.gov
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4. Section 5.18 Contract Work Hours And Safety Standards Act -- Overtime 
Compensation 

We amended subsection (b) to remove specific dollar amounts for liability and provisions of the 
law which were added to provide guidance for monetary penalties of inflation. 
 
SECTION 5.18 CONTRACT WORK HOURS AND SAFETY STANDARDS ACT -- 
OVERTIME COMPENSATION (MAY 2014 2018) (FAR 52.222-4) 
 

(a) Overtime requirements.  No Contractor or subcontractor employing laborers or 
mechanics (see Federal Acquisition Regulation 22.300) shall require or permit them to work over 
40 hours in any workweek unless they are paid at least 1 and ½ times the basic rate of pay for 
each hour worked over 40 hours. 

(b) Violation; liability for unpaid wages; liquidated damages. The responsible Contractor 
and subcontractor are liable for unpaid wages if they violate the terms in paragraph (a) of this 
clause. In addition, the Contractor and subcontractor are liable for liquidated damages payable to 
the Government. The Contracting Officer will assess liquidated damages at the rate of $10 
specified at 29 CFR 5.5(b)(2) per affected employee for each calendar day on which the 
employer required or permitted the employee to work in excess of the standard workweek of 40 
hours without paying overtime wages required by the Contract Work Hours and Safety Standards 
statute (found at 40 U.S.C. chapter 37). In accordance with the Federal Civil Penalties Inflation 
Adjustment Act of 1990 (28 U.S.C. 2461 Note), the Department of Labor adjusts this civil 
monetary penalty for inflation no later than January 15 each year.  

(c) Withholding for unpaid wages and liquidated damages.  The Contracting Officer will 
withhold from payments due under the contract sufficient funds required to satisfy any 
Contractor or subcontractor liabilities for unpaid wages and liquidated damages.  If amounts 
withheld under the contract are insufficient to satisfy Contractor or subcontractor liabilities, the 
Contracting Officer will withhold payments from other Federal or Federally assisted contracts 
held by the same Contractor that are subject to the Contract Work Hours and Safety Standards 
statute. 

(d) Payrolls and basic records.  (1) The Contractor and its subcontractors shall maintain 
payrolls and basic payroll records for all laborers and mechanics working on the contract during 
the contract and shall make them available to the Government until 3 years after contract 
completion.  The records shall contain the name and address of each employee, social security 
number, labor classifications, hourly rates of wages paid, daily and weekly number of hours 
worked, deductions made, and actual wages paid.  The records need not duplicate those required 
for construction work by Department of Labor regulations at 29 CFR 5.5(a)(3) implementing the 
Construction Wage Rate Requirements statute. 

(2) The Contractor and its subcontractors shall allow authorized representatives of the 
Contracting Officer or the Department of Labor to inspect, copy, or transcribe records 
maintained under paragraph (d)(1) of this clause.  The Contractor or subcontractor also shall 
allow authorized representatives of the Contracting Officer or Department of Labor to interview 
employees in the workplace during working hours.  

(e) Subcontracts.  The Contractor shall insert the provisions set forth in paragraphs (a) 
through (d) of this clause in subcontracts that may require or involve the employment of laborers 
and mechanics and require subcontractors to include these provisions in any such lower tier 
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subcontracts.  The Contractor shall be responsible for compliance by any subcontractor or lower-
tier subcontractor with the provisions set forth in paragraphs (a) through (d) of this clause. 

 
 

5. Section 5.58 Payment By Electronic Funds Transfer–System For Award 
Management 

This section was updated to remove the word “database” when referring to accessing the System 
for Award Management (SAM).  
 
SECTION 5.58 PAYMENT BY ELECTRONIC FUNDS TRANSFER–SYSTEM FOR AWARD 
MANAGEMENT (JUL 2013 OCT 2018) (FAR 52.232-33) 
 

(a)  Method of payment.   
(1)  All payments by the Government under this contract shall be made by electronic 

funds transfer (EFT), except as provided in paragraph (a)(2) of this clause.  As used in this 
clause, the term “EFT” refers to the funds transfer and may also include the payment information 
transfer.  
 (2) In the event the Government is unable to release one or more payments by EFT, the 
Contractor agrees to either—  
 (i)  Accept payment by check or some other mutually agreeable method of payment; or  
            (ii)  Request the Government to extend the payment due date until such time as the 
Government can make payment by EFT (but see paragraph (d) of this clause).  

(b)  Contractor's EFT information.  The Government shall make payment to the 
Contractor using the EFT information contained in the System for Award Management (SAM) 
database.  In the event that the EFT information changes, the Contractor shall be responsible for 
providing the updated information to the SAMdatabase.  

(c)  Mechanisms for EFT payment.  The Government may make payment by EFT through 
either the Automated Clearing House (ACH) network, subject to the rules of the National 
Automated Clearing House Association, or the Fedwire Transfer System.  The rules governing 
Federal payments through the ACH are contained in 31 CFR Part 210.  

(d) Suspension of payment.  If the Contractor’s EFT information in the SAM databaseis 
incorrect, then the Government need not make payment to the Contractor under this contract 
until correct EFT information is entered into the SAMdatabase; and any invoice or contract 
financing request shall be deemed not to be a proper invoice for the purpose of prompt payment 
under this contract. The prompt payment terms of the contract regarding notice of an improper 
invoice and delays in accrual of interest penalties apply.  

(e) Liability for uncompleted or erroneous transfers.   
(1) If an uncompleted or erroneous transfer occurs because the Government used the 

Contractor’s EFT information incorrectly, the Government remains responsible for—      
(i) Making a correct payment;  
(ii) Paying any prompt payment penalty due; and  
(iii) Recovering any erroneously directed funds.  
(2) If an uncompleted or erroneous transfer occurs because the Contractor’s EFT 

information was incorrect, or was revised within 30 days of Government release of the EFT 
payment transaction instruction to the Federal Reserve System, and—  
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(i) If the funds are no longer under the control of the payment office, the Government is             
deemed to have made payment and the Contractor is responsible for recovery of any erroneously 
directed funds; or  

(ii) If the funds remain under the control of the payment office, the Government shall not   
make payment, and the provisions of paragraph (d) of this clause shall apply.  

(f) EFT and prompt payment.  A payment shall be deemed to have been made in a timely 
manner in accordance with the prompt payment terms of this contract if, in the EFT payment 
transaction instruction released to the Federal Reserve System, the date specified for settlement 
of the payment is on or before the prompt payment due date, provided the specified payment date 
is a valid date under the rules of the Federal Reserve System.  

(g) EFT and assignment of claims.  If the Contractor assigns the proceeds of this contract 
as provided for in the assignment of claims terms of this contract, the Contractor shall require as 
a condition of any such assignment, that the assignee shall register separately in the SAM 
database and shall be paid by EFT in accordance with the terms of this clause.  Notwithstanding 
any other requirement of this contract, payment to an ultimate recipient other than the 
Contractor, or a financial institution properly recognized under an assignment of claims pursuant 
to Subpart 32.8, is not permitted.  In all respects, the requirements of this clause shall apply to 
the assignee as if it were the Contractor.  EFT information that shows the ultimate recipient of 
the transfer to be other than the Contractor, in the absence of a proper assignment of claims 
acceptable to the Government, is incorrect EFT information within the meaning of paragraph (d) 
of this clause.     

(h) Liability for change of EFT information by financial agent.  The Government is not 
liable for errors resulting from changes to EFT information made by the Contractor’s financial 
agent.     

(i) Payment information.  The payment or disbursing office shall forward to the 
Contractor available payment information that is suitable for transmission as of the date of 
release of the EFT instruction to the Federal Reserve System.  The Government may request the 
Contractor to designate a desired format and method(s) for delivery of payment information from 
a list of formats and methods the payment office is capable of executing. However, the 
Government does not guarantee that any particular format or method of delivery is available at 
any particular payment office and retains the latitude to use the format and delivery method most 
convenient to the Government.  If the Government makes payment by check in accordance with 
paragraph (a) of this clause, the Government shall mail the payment information to the 
remittance address contained in the SAM database.  

 
 

6. Section 5.60 Subcontracts For Commercial Items 
We amended Subsection (b)(iv) was modified to include Prohibition on Contracting for 
Hardware, Software, and Services Developed or Provided by Kaspersky Lab and Other Covered 
Entities. All other amendments are technical edits to keep the flow and order of the subsections 
and to update dates to referenced FAR Clauses. 
 
SECTION 5.60 SUBCONTRACTS FOR COMMERCIAL ITEMS (NOV 2017 JAN 2019) 
(FAR 52.244-6) 
 

(a) Definitions. As used in this clause —  

http://dsbs.sba.gov/dsbs/search/dsp_searchhubzone.cfm
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“Commercial item” and “commercially available off-the-shelf item” have the meanings 
contained in Federal Acquisition Regulation 2.101, Definitions.  

“Subcontract” includes a transfer of commercial items between divisions, subsidiaries, or 
affiliates of the Contractor or subcontractor at any tier.  

(b) To the maximum extent practicable, the Contractor shall incorporate, and require its 
subcontractors at all tiers to incorporate, commercial items or non-developmental items as 
components of items to be supplied under this contract.  

(c)(1) The Contractor shall insert the following clauses in subcontracts for commercial 
items:  

(i) 52.203-13, Contractor Code of Business Ethics and Conduct (Oct 2015) (41 U.S.C. 
3509), if the subcontract exceeds $5.5 million and has a performance period of more than 120 
days.  In altering this clause to identify the appropriate parties, all disclosures of violation of the 
civil False Claims Act or of Federal criminal law shall be directed to the agency Office of the 
Inspector General, with a copy to the Contracting Officer.  

(ii) 52.203-15, Whistleblower Protections Under the American Recovery and 
Reinvestment Act of 2009 (Jun 2010) (Section 1553 of Pub. L. 111-5), if the subcontract is 
funded under the Recovery Act.  

(iii) 52.203-19, Prohibition on Requiring Certain Internal Confidentiality Agreements or 
Statements (JAN 2017). 

(iv) 52.204-23, Prohibition on Contracting for Hardware, Software, and Services 
Developed or Provided by Kaspersky Lab and Other Covered Entities (Jul 2018) (Section 1634 
of Pub. L. 115-91). 

(iv) 52.204–21, Basic Safeguarding of Covered Contractor Information Systems  (June, 
2016), other than subcontracts for commercially available off-the-shelf items, if flow down is 
required in accordance with paragraph (c) of FAR clause 52.204–21. 

(vi) 52.219-8, Utilization of Small Business Concerns (OctNov 2014 2018) (15 U.S.C. 
637(d)(2) and (3)), if the subcontract offers further subcontracting opportunities.  If the 
subcontract (except subcontracts to small business concerns) exceeds $700,000 ($1.5 million for 
construction of any public facility), the subcontractor must include 52.219-8 in lower tier 
subcontracts that offer subcontracting opportunities.  

(vii) 52.222-21 Prohibition of Segregated Facilities (Apr 2015)  
(viii) 52.222-26, Equal Opportunity (Apr 2015) (E.O. 11246).  
(ixviii) 52.222-35, Equal Opportunity for Veterans (Oct 2015) (38 U.S.C. 4212(a). 
(ix) 52.222-36, Equal Opportunity for Workers with Disabilities (Jul 2014)  (29 

U.S.C. 793).  
(xi) 52.222-37, Employment Reports on Veterans (Feb 2016) (38 U.S.C. 4212). 
(xii) 52.222-40, Notification of Employee Rights Under the National Labor Relations Act 

(Dec 2010) (E.O. 13496), if flow down is required in accordance with paragraph (f) of FAR 
clause 52.222-40. 

(xiii)(A) 52.222-50, Combating Trafficking in Persons (Mar 2015 Jan 2019) (22 U.S.C. 
chapter 78 and E.O. 13627). 

(B) Alternate I (MAR 2015) of 52.222-50 (22 U.S.C. chapter 78 and E.O. 13627). 
(xivii) 52.222-55 , Minimum Wages under Executive Order 13658 (Dec 2015), if flow 

down is required in accordance with paragraph (k) of FAR clause 52.222-55. 
 (xiv) 52.222-62, Paid Sick Leave Under Executive Order 13706 (Jan 2017) (E.O. 

13706), if flowdown is required in accordance with paragraph (m) of FAR clause 52.222-62. 

http://dsbs.sba.gov/dsbs/search/dsp_searchhubzone.cfm
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(xvi)(A) 52.224-3, Privacy Training (Jan 2017) (5 U.S.C. 552a) if flow down is required 
in accordance with 52.224-3(f). 

(B) Alternate I (Jan 2017) of 52.224-3, if flow down is required in accordance 
with 52.224-3(f) and the agency specifies that only its agency-provided training is acceptable).  

(xvii) 52.225-26, Contractors Performing Private Security Functions Outside the United 
States (Oct 2016) (Section 862, as amended, of the National Defense Authorization Act for 
Fiscal Year 2008; 10 U.S.C. 2302 Note). 

(xviii) 52.232-40, Providing Accelerated Payments to Small Business Subcontractors 
(Dec 2013), if flow down is required in accordance with paragraph (c) of FAR clause 52.232-40. 

(xix viii) 52.247-64, Preference for Privately Owned U.S.-Flag Commercial Vessels (Feb 
2006) (46 U.S.C. App. 1241 and 10 U.S.C. 2631), if flow down is required in accordance with 
paragraph (d) of FAR clause 52.247-64).  

(2) While not required, the Contractor may flow down to subcontracts for commercial 
items a minimal number of additional clauses necessary to satisfy its contractual obligations.  

(d) The Contractor shall include the terms of this clause, including this paragraph (d), in 
subcontracts awarded under this contract. 

 
 

7. Section 5.63 System For Award Management 
We amended subsection (b)(1) to reflect the updated FAR Clause requiring registration in 
System for Award Management (SAM) when submitting an offer and the continuation of 
registration throughout the duration of the award.  
 
SECTION 5.63 SYSTEM FOR AWARD MANAGEMENT (OCT 20162018) (FAR 52.204-7) 

 
 (a) Definitions. As used in this provision—   

 “Electronic Funds Transfer (EFT) indicator” means a four-character suffix to the unique 
entity identifier. The suffix is assigned at the discretion of the commercial, nonprofit, or 
Government entity to establish additional System for Award Management records for identifying 
alternative EFT accounts (see subpart 32.11) for the same entity.  

“Registered in the System for Award Management (SAM) database” means that—  
(1) The Offeror has entered all mandatory information, including the unique entity identifier 

and the EFT indicator, if applicable, the Commercial and Government Entity (CAGE) code, as 
well as data required by the Federal Funding Accountability and Transparency Act of 2006 (see 
subpart 4.14) into the SAM database; 

(2) The offeror has completed the Core, Assertions, and Representations and Certifications, 
and Points of Contact sections of the registration in the SAM database; 

(3) The Government has validated all mandatory data fields, to include validation of the 
Taxpayer Identification Number (TIN) with the Internal Revenue Service (IRS). The offeror will 
be required to provide consent for TIN validation to the Government as a part of the SAM 
registration process; and 

(4) The Government has marked the record “Active”.  
“Unique entity identifier” means a number or other identifier used to identify a specific 

commercial, nonprofit, or Government entity. See www.sam.gov for the designated entity for 
establishing unique entity identifiers. 
(b)(1) By submission of an offer, the offeror acknowledges the requirement that a prospective 

http://dsbs.sba.gov/dsbs/search/dsp_searchhubzone.cfm
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awardee shall be registered in the SAM database prior An Offeror is required to be registered in 
SAM when submitting an offer or quotation, and shall continue to be registered until time of 
award, during performance, and through final payment of any contract, basic agreement, basic 
ordering agreement, or blanket purchasing agreement resulting from this solicitation.  

(2) The Offeror shall enter, in the block with its name and address on the cover page of its 
offer, the annotation “Unique Entity Identifier” followed by the unique entity identifier that 
identifies the Offeror’s name and address exactly as stated in the offer. The Offeror also shall 
enter its EFT indicator, if applicable. The unique entity identifier will be used by the Contracting 
Officer to verify that the Offeror is registered in the SAM database.  
(c) If the Offeror does not have a unique entity identifier, it should contact the entity designated 
at www.sam.gov for establishment of the unique entity identifier directly to obtain one.  

  
The Offeror should be prepared to provide the following information:  

(1) Company legal business name.  
(2) Tradestyle, doing business, or other name by which your entity is commonly 

recognized.  
(3) Company Physical Street Address, City, State, and Zip Code.  
(4) Company Mailing Address, City, State and Zip Code (if separate from physical).  
(5) Company telephone number.  
(6) Date the company was started.  
(7) Number of employees at your location.  
(8) Chief executive officer/key manager.  
(9) Line of business (industry).  
(10) Company Headquarters name and address (reporting relationship within your entity).  

(d) If the Offeror does not become registered in the SAM database in the time prescribed by the 
Contracting Officer, the Contracting Officer will proceed to award to the next otherwise 
successful registered Offeror.  
(e) Processing time, which normally takes 48 hours, should be taken into consideration when 
registering. Offerors who are not registered should consider applying for registration 
immediately upon receipt of this solicitation.  
(f) Offerors may obtain information on registration at https://www.acquisition.gov. 
 
 

8. Section 5.66 Updates Of Publically Available Information Regarding Responsibility 
Matters 

This section was updated to the October 2018 FAR clause which updated the System for Award 
Management website and removed the word “database.” 

 
SECTION 5.66 UPDATES OF PUBLICALLY AVAILABLE INFORMATION REGARDING 
RESPONSIBILITY MATTERS (JUL 2013 OCT 2018) (FAR 52.209-9) 
 

(a) The Contractor shall update the information in the Federal Awardee Performance and 
Integrity Information System (FAPIIS) on a semi-annual basis, throughout the life of the 
contract, by posting the required information in the System for Award Management via 
https://www.sam.gov.database via https://www.acquisition.gov. 

http://www.sam.gov/
https://www.acquisition.gov/
https://www.acquisition.gov/
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(b) As required by section 3010 of the Supplemental Appropriations Act, 2010 (Pub. L. 
111-212), all information posted in FAPIIS on or after April 15, 2011, except past performance 
reviews, will be publicly available.  FAPIIS consists of two segments—  

(1) The non-public segment, into which Government officials and the Contractor post 
information, which can only be viewed by—  

(i) Government personnel and authorized users performing business on behalf of the 
Government; or  

(ii) The Contractor, when viewing data on itself; and 
(2) The publicly-available segment, to which all data in the non-public segment of 

FAPIIS is automatically transferred after a waiting period of 14 calendar days, except for—  
(i) Past performance reviews required by subpart 42.15;  
(ii) Information that was entered prior to April 15, 2011; or  
(iii) Information that is withdrawn during the 14-calendar-day waiting period by the 

Government official who posted it in accordance with paragraph (c)(1) of this clause.  
(c) The Contractor will receive notification when the Government posts new information 

to the Contractor’s record.  
(1) If the Contractor asserts in writing within 7 calendar days, to the Government official 

who posted the information, that some of the information posted to the non-public segment of 
FAPIIS is covered by a disclosure exemption under the Freedom of Information Act, the 
Government official who posted the information must within 7 calendar days remove the posting 
from FAPIIS and resolve the issue in accordance with agency Freedom of Information 
procedures, prior to reposting the releasable information.  The contractor must cite 52.209-9 and 
request removal within 7 calendar days of the posting to FAPIIS.  

(2) The Contractor will also have an opportunity to post comments regarding information 
that has been posted by the Government.  The comments will be retained as long as the 
associated information is retained, i.e.., for a total period of 6 years. Contractor comments will 
remain a part of the record unless the Contractor revises them.  

(3) As required by section 3010 of Pub. L. 111-212, all information posted in FAPIIS on 
or after April 15, 2011, except past performance reviews, will be publicly available.  

(d) Public requests for system information posted prior to April 15, 2011, will be handled 
under Freedom of Information Act procedures, including, where appropriate, procedures 
promulgated under E.O. 12600. 
 
 

9. Section 5.71 Combating Trafficking In Persons 
Section 5.71 was updated to reflect the January 2019 FAR clause changes which provide 
expanded regulations on Human Trafficking.  
 
SECTION 5.71 COMBATING TRAFFICKING IN PERSONS (MAR 2015 JAN 2019) (FAR 
52.222-50) 

 
(a) Definitions.  As used in this clause— 
“Agent” means any individual, including a director, an officer, an employee, or an 

independent contractor, authorized to act on behalf of the organization. 
“Coercion” means— 
(1) Threats of serious harm to or physical restraint against any person; 
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(2) Any scheme, plan, or pattern intended to cause a person to believe that failure to 
perform an act would result in serious harm to or physical restraint against any person; or 

(3) The abuse or threatened abuse of the legal process. 
“Commercially available off-the-shelf (COTS) item” means- 
(1) Any item of supply (including construction material) that is- 
(i) A commercial item (as defined in paragraph (1) of the definition at FAR 2.101); 
(ii) Sold in substantial quantities in the commercial marketplace; and 
(iii) Offered to the Government, under a contract or subcontract at any tier, without 

modification, in the same form in which it is sold in the commercial marketplace; and 
(2) Does not include bulk cargo, as defined in 46 U.S.C. 40102(4), such as agricultural 

products and petroleum products. 
“Commercial sex act” means any sex act on account of which anything of value is given 

to or received by any person. 
“Debt bondage” means the status or condition of a debtor arising from a pledge by the 

debtor of his or her personal services or of those of a person under his or her control as a security 
for debt, if the value of those services as reasonably assessed is not applied toward the 
liquidation of the debt or the length and nature of those services are not respectively limited and 
defined. 

“Employee” means an employee of the Contractor directly engaged in the performance of 
work under the contract who has other than a minimal impact or involvement in contract 
performance. 

“Forced labor” means knowingly providing or obtaining the labor or services of a 
person— 

(1) By threats of serious harm to, or physical restraint against, that person or another 
person; 

(2) By means of any scheme, plan, or pattern intended to cause the person to believe that, 
if the person did not perform such labor or services, that person or another person would suffer 
serious harm or physical restraint; or 

(3) By means of the abuse or threatened abuse of law or the legal process. 
“Involuntary servitude” includes a condition of servitude induced by means of— 
(1) Any scheme, plan, or pattern intended to cause a person to believe that, if the person 

did not enter into or continue in such conditions, that person or another person would suffer 
serious harm or physical restraint; or 

(2) The abuse or threatened abuse of the legal process. 
“Recruitment fees” means fees of any type, including charges, costs, assessments, or 

other financial obligations, that are associated with the recruiting process, regardless of the time, 
manner, or location of imposition or collection of the fee. 

(1) Recruitment fees include, but are not limited to, the following fees (when they are 
associated with the recruiting process) for— 

(i) Soliciting, identifying, considering, interviewing, referring, retaining, transferring, 
selecting, training, providing orientation to, skills testing, recommending, or placing employees 
or potential employees; 

(ii) Advertising; 
(iii) Obtaining permanent or temporary labor certification, including any associated fees; 
(iv) Processing applications and petitions; 
(v) Acquiring visas, including any associated fees; 
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(vi) Acquiring photographs and identity or immigration documents, such as passports, 
including any associated fees; 

(vii) Accessing the job opportunity, including required medical examinations and 
immunizations; background, reference, and security clearance checks and examinations; and 
additional certifications; 

(viii) An employer's recruiters, agents or attorneys, or other notary or legal fees; 
(ix) Language interpretation or translation, arranging for or accompanying on travel, or 

providing other advice to employees or potential employees; 
(x) Government-mandated fees, such as border crossing fees, levies, or worker welfare 

funds; 
(xi) Transportation and subsistence costs— 
(A) While in transit, including, but not limited to, airfare or costs of other modes of  

transportation, terminal fees, and travel taxes associated with travel from the country of origin to 
the country of performance and the return journey upon the end of employment; and 

(B) From the airport or disembarkation point to the worksite; 
(xii) Security deposits, bonds, and insurance; and 
(xiii) Equipment charges. 
(2) A recruitment fee, as described in the introductory text of this definition, is a 

recruitment fee, regardless of whether the payment is— 
(i) Paid in property or money; 
(ii) Deducted from wages; 
(iii) Paid back in wage or benefit concessions; 
(iv) Paid back as a kickback, bribe, in-kind payment, free labor, tip, or tribute; or 
(v) Collected by an employer or a third party, whether licensed or unlicensed, including, 

but not limited to— 
(A) Agents; 
(B) Labor brokers; 
(C) Recruiters; 
(D) Staffing firms (including private employment and placement firms); 
(E) Subsidiaries/affiliates of the employer; 
(F) Any agent or employee of such entities; and 
(G) Subcontractors at all tiers. 
“Severe forms of trafficking in persons” means— 
(1) Sex trafficking in which a commercial sex act is induced by force, fraud, or coercion, 

or in which the person induced to perform such act has not attained 18 years of age; or 
(2) The recruitment, harboring, transportation, provision, or obtaining of a person for 

labor or services, through the use of force, fraud, or coercion for the purpose of subjection to 
involuntary servitude, peonage, debt bondage, or slavery. 

“Sex trafficking” means the recruitment, harboring, transportation, provision, or 
obtaining of a person for the purpose of a commercial sex act. 

(b) Policy.  The United States Government has adopted a policy prohibiting trafficking in 
persons including the trafficking-related activities of this clause. Contractors, contractor 
employees, and their agents shall not— 

(1) Engage in severe forms of trafficking in persons during the period of performance of 
the contract; 

(2) Procure commercial sex acts during the period of performance of the contract; or 
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(3) Use forced labor in the performance of the contract. 
(4) Destroy, conceal, confiscate, or otherwise deny access by an employee to the 

employee’s identity or immigration documents, such as passports or drivers' licenses, regardless 
of issuing authority; 

(5)(i) Use misleading or fraudulent practices during the recruitment of employees or 
offering of employment, such as failing to disclose, in a format and language accessible to the 
worker,  understood by the employee or potential employee, basic information or making 
material misrepresentations during the recruitment of employees regarding the key terms and 
conditions of employment, including wages and fringe benefits, the location of work, the living 
conditions, housing and associated costs (if employer or agent provided or arranged), any 
significant costs to be charged to the employee or potential employee, and, if applicable, the 
hazardous nature of the work; 

 (ii) Use recruiters that do not comply with local labor laws of the country in which the 
recruiting takes place; 

(6) Charge employees or potential employees recruitment fees; 
(7)(i) Fail to provide return transportation or pay for the cost of return transportation upon 

the end of employment- 
(A) For an employee who is not a national of the country in which the work is taking 

place and who was brought into that country for the purpose of working on a U.S. Government 
contract or subcontract (for portions of contracts performed outside the United States); or 

(B) For an employee who is not a United States national and who was brought into the 
United States for the purpose of working on a U.S. Government contract or subcontract, if the 
payment of such costs is required under existing temporary worker programs or pursuant to a 
written agreement with the employee (for portions of contracts performed inside the United 
States); except that- 

(ii) The requirements of paragraphs (b)(7)(i) of this clause shall not apply to an employee 
who is- 

(A) Legally permitted to remain in the country of employment and who chooses to do so; 
or 

(B) Exempted by an authorized official of the contracting agency from the requirement to 
provide return transportation or pay for the cost of return transportation; 

(iii) The requirements of paragraph (b)(7)(i) of this clause are modified for a victim of 
trafficking in persons who is seeking victim services or legal redress in the country of 
employment, or for a witness in an enforcement action related to trafficking in persons. The 
contractor shall provide the return transportation or pay the cost of return transportation in a way 
that does not obstruct the victim services, legal redress, or witness activity. For example, the 
contractor shall not only offer return transportation to a witness at a time when the witness is still 
needed to testify. This paragraph does not apply when the exemptions at paragraph (b)(7)(ii) of 
this clause apply. 

(8) Provide or arrange housing that fails to meet the host country housing and safety 
standards; or 

(9) If required by law or contract, fail to provide an employment contract, recruitment 
agreement, or other required work document in writing. Such written work document shall be in 
a language the employee understands. If the employee must relocate to perform the work, the 
work document shall be provided to the employee at least five days prior to the employee 
relocating. The employee’s work document shall include, but is not limited to, details about work 
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description, wages, prohibition on charging recruitment fees, work location(s), living 
accommodations and associated costs, time off, roundtrip transportation arrangements, grievance 
process, and the content of applicable laws and regulations that prohibit trafficking in persons. 

(c) Contractor requirements.  The Contractor shall— 
(1) Notify its employees and agents of— 
(i) The United States Government's  policy prohibiting trafficking in persons, described 

in paragraph (b) of this clause; and 
(ii) The actions that will be taken against employees or agents for violations of this 

policy. Such actions for employees may include, but are not limited to, removal from the 
contract, reduction in benefits, or termination of employment; and 

(2) Take appropriate action, up to and including termination, against employees, agents, 
or subcontractors that violate the policy in paragraph (b) of this clause. 

(d) Notification.  
 
(1) The Contractor shall inform the Contracting Officer and the agency Inspector General 

immediately of— 
 
(i)Any credible  information it receives from any source (including host country law 

enforcement) that alleges a Contractor employee, subcontractor,  subcontractor employee, or 
their agent has engaged in conduct that violates the policy; in in paragraph (b) of this clause (see 
also 18 U.S.C. 1351, Fraud in Foreign Labor Contracting, and 52.203-13(b)(3)(i)(A), if that 
clause is included in the solicitation or contract, which requires disclosure to the agency Office 
of the Inspector General when the Contractor has credible evidence of fraud) ; and 

(ii) Any actions taken against a Contractor employee, subcontractor, or subcontractor 
employee, or their agent pursuant to this clause. 

(2) If the allegation may be associated with more than one contract, the Contractor shall 
inform the contracting officer for the contract with the highest dollar value. 

(e) Remedies.  In addition to other remedies available to the Government, the Contractor's 
failure to comply with the requirements of paragraphs (c), (d), (g), (h) or (i) of this clause may 
result in— 

(1) Requiring the Contractor to remove a Contractor employee or employees from the 
performance of the contract; 

(2) Requiring the Contractor to terminate a subcontract;  
(3) Suspension of contract payments until the Contractor has taken appropriate remedial 

action;  
(4) Loss of award fee, consistent with the award fee plan, for the performance period in 

which the Government determined Contractor non-compliance; 
(5) Declining to exercise available options under the contract; 
(6) Termination of the contract for default or cause, in accordance with the termination 

clause of this contract; or 
(7) Suspension or debarment. 
(f) Mitigating and aggravating factors. When determining remedies, the Contracting 

Officer may consider the following: 
(1) Mitigating factors. The Contractor had a Trafficking in Persons compliance plan or an 

awareness program at the time of the violation, was in compliance with the plan, and has taken 
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appropriate remedial actions for the violation, that may include reparation to victims for such 
violations. 

(2) Aggravating factors. The Contractor failed to abate an alleged violation or enforce the 
requirements of a compliance plan, when directed by the Contracting Officer to do so. 

(g) Full cooperation. 
(1) The Contractor shall, at a minimum- 
(i) Disclose to the agency Inspector General information sufficient to identify the nature 

and extent of an offense and the individuals responsible for the conduct; 
(ii) Provide timely and complete responses to Government auditors' and investigators' 

requests for documents; 
(iii) Cooperate fully in providing reasonable access to its facilities and staff (both inside 

and outside the U.S.) to allow contracting agencies and other responsible Federal agencies to 
conduct audits, investigations, or other actions to ascertain compliance with the Trafficking 
Victims Protection Act of 2000 (22 U.S.C. chapter 78), E.O. 13627, or any other applicable law 
or regulation establishing restrictions on trafficking in persons, the procurement of commercial 
sex acts, or the use of forced labor; and 

(iv) Protect all employees suspected of being victims of or witnesses to prohibited 
activities, prior to returning to the country from which the employee was recruited, and shall not 
prevent or hinder the ability of these employees from cooperating fully with Government 
authorities. 

(2) The requirement for full cooperation does not foreclose any Contractor rights arising 
in law, the FAR, or the terms of the contract. It does not- 

(i) Require the Contractor to waive its attorney-client privilege or the protections afforded 
by the attorney work product doctrine; 

(ii) Require any officer, director, owner, employee, or agent of the Contractor, including 
a sole proprietor, to waive his or her attorney client privilege or Fifth Amendment rights; or 

(iii) Restrict the Contractor from- 
(A) Conducting an internal investigation; or 
(B) Defending a proceeding or dispute arising under the contract or related to a potential 

or disclosed violation. 
(h) Compliance plan. 
(1) This paragraph (h) applies to any portion of the contract that- 
(i) Is for supplies, other than commercially available off-the-shelf items, acquired outside 

the United States, or services to be performed outside the United States; and 
(ii) Has an estimated value that exceeds $500,000. 
(2) The Contractor shall maintain a compliance plan during the performance of the 

contract that is appropriate- 
(i) To the size and complexity of the contract; and 
(ii) To the nature and scope of the activities to be performed for the Government, 

including the number of non-United States citizens expected to be employed and the risk that the 
contract or subcontract will involve services or supplies susceptible to trafficking in persons. 

(3) Minimum requirements. The compliance plan must include, at a minimum, the 
following: 

(i) An awareness program to inform contractor employees about the Government’s policy 
prohibiting trafficking-related activities described in paragraph (b) of this clause, the activities 
prohibited, and the actions that will be taken against the employee for violations. Additional 
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information about Trafficking in Persons and examples of awareness programs can be found at 
the website for the Department of State’s Office to Monitor and Combat Trafficking in Persons 
at http://www.state.gov/j/tip/. 

(ii) A process for employees to report, without fear of retaliation, activity inconsistent 
with the policy prohibiting trafficking in persons, including a means to make available to all 
employees the hotline phone number of the Global Human Trafficking Hotline at 1-844-888-
FREE and its email address at help@befree.org. 

(iii) A recruitment and wage plan that only permits the use of recruitment companies with 
trained employees, prohibits charging recruitment fees to the employee or potential employees, 
and ensures that wages meet applicable host-country legal requirements or explains any variance. 

(iv) A housing plan, if the Contractor or subcontractor intends to provide or arrange 
housing, that ensures that the housing meets host-country housing and safety standards. 

(v) Procedures to prevent agents and subcontractors at any tier and at any dollar value 
from engaging in trafficking in persons (including activities in paragraph (b) of this clause) and 
to monitor, detect, and terminate any agents, subcontracts, or subcontractor employees that have 
engaged in such activities. 

(4) Posting. 
(i) The Contractor shall post the relevant contents of the compliance plan, no later than 

the initiation of contract performance, at the workplace (unless the work is to be performed in the 
field or not in a fixed location) and on the Contractor's Web site (if one is maintained). If posting 
at the workplace or on the Web site is impracticable, the Contractor shall provide the relevant 
contents of the compliance plan to each worker in writing. 

(ii) The Contractor shall provide the compliance plan to the Contracting Officer upon 
request. 

(5) Certification. Annually after receiving an award, the Contractor shall submit a 
certification to the Contracting Officer that- 

(i) It has implemented a compliance plan to prevent any prohibited activities identified at 
paragraph (b) of this clause and to monitor, detect, and terminate any agent, subcontract or 
subcontractor employee engaging in prohibited activities; and 

(ii) After having conducted due diligence, either- 
(A) To the best of the Contractor's knowledge and belief, neither it nor any of its agents, 

subcontractors, or their agents is engaged in any such activities; or 
(B) If abuses relating to any of the prohibited activities identified in paragraph (b) of this 

clause have been found, the Contractor or subcontractor has taken the appropriate remedial and 
referral actions. 

(i) Subcontracts.   
(1) The Contractor shall include the substance of this clause, including this paragraph (f), 

in all subcontracts and in all contracts with agents. The requirements in paragraph (h) of this 
clause apply only to any portion of the subcontract that- 

(A) Is for supplies, other than commercially available off-the-shelf items, acquired 
outside the United States, or services to be performed outside the United States; and 

(B) Has an estimated value that exceeds $500,000. 
(2) If any subcontractor is required by this clause to submit a certification, the Contractor 

shall require submission prior to the award of the subcontract and annually thereafter. The 
certification shall cover the items in paragraph (h)(5) of this clause.  
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10. Appendix F FEHB Plan Performance Assessment 
We amended Appendix F to reflect the updated Plan Performance Assessment measures and 
contributions to performance areas and scores for 2020 Performance and 2021 Service Charge. 
 

APPENDIX F 
Measures and contributions to performance areas and scores for 20192020 Performance and 

20202021 Service Charge 
 

To be performed in accordance with the 20192020 FEHB Plan Performance Assessment 
Procedure Manual and the FEHB Plan Performance Assessment – Consolidated Methodology 
Carrier Letter (CL 2017-15). The Service Charge for the 20202021 contract year will be based 
on the Overall Performance Score calculated in accordance with this Appendix F. 
 

1. Performance Area Contributions to Overall Performance Score (OPS) 

Performance Area Contribution to Overall Performance 
Score 

Clinical Quality, Customer Service, and Resource 
Use 65% 

Contract Oversight  35% 

2. Clinical Quality, Customer Service, and Resource Use (QCR) Performance Area 
Measures 

Performance 
Area Measure 

Priority 

Level 

Measure 

Weight 

Clinical Quality 

Controlling High Blood Pressure  1 2.50 

Prenatal Care (Timeliness) 1 2.50 

Comprehensive Diabetes Care HbA1C 
<8% 

1 2.50 

Breast Cancer Screening 2 1.25 

Well Child Visits in the First 15 Months 
of Life (6 visits) 

2 1.25 

Flu Vaccinations for Adults 18-64 2 1.25 
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Cervical Cancer Screening 2 1.25 

Comprehensive Diabetes Care – HbA1C 
<8% - Control 

2 1.25 

Asthma Medication Ratio 2 1.25 

Avoidance of Antibiotics in Adults with 
Acute Bronchitis 

2 1.25 

Follow-up After Hospitalization for 
Mental Illness (7-day or 30-day) 

2 1.25 

Follow-up after Discharge from 
Emergency Department for Mental 
Illness (30 day) 

2 1.25 

Follow-up after Discharge from 
Emergency Department for Alcohol or 
other Drug Dependence 

2 1.25 

Statin Therapy for Patients with 
Cardiovascular Disease (Adherence) 

2 1.25 

Colorectal Cancer Screening 2 1.25 

Customer Service 

Plan Information on Costs 3 1.00 

Getting Care Quickly 3 1.00 

Getting Needed Care 3 1.00 

Claims Processing 3 1.00 

Overall Health Plan Rating 3 1.00 

Coordination of Care 3 1.00 

Overall Personal Doctor Rating 3 1.00 

Customer Service 3 1.00 

Resource Use 
Plan All Cause Readmissions 1 2.50 

Emergency Department Utilization 2 1.25 



Fee for Service 2020 Proposed Amendments  

Use of Imaging Studies for Low Back 
Pain 

21 1.252.50 
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